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PRESIDENT’S PAGE 
LITTLE known but vitally impor- 
tant work of the Los Angeles Bar 
Association is that performed by our 
Federal Criminal Court Defense Commit- 
tee. That work can be briefly described 
as the operation of a public defender 
system in the Federal courts of the South- 
ern District of California, Central Divi- 
sion. No person accused of crime in those 
courts need go without a lawyer merely 
H. F. Selvin because of his inability to pay fees. He 
may have counsel appointed to represent him from a panel main- 
tained and supervised by our committee. 














This system was devised several years ago at the request of 
the District Judges. It has operated effectively ever since, fur- 
nishing indigent defendants with able and conscientious represen- 
tation in several hundred cases each year. Most of the cases 
have been disposed of by a plea; but in a very substantial number 
of them trials have been had, resulting in acquittals in almost half 
of those tried. The Bar can well be proud of its part in thus 
making a reality for many persons the constitutional right in all 
criminal prosecutions “to have the Assistance of Counsel 44 

At the present time the committee is revising its panels of volun- 
teers. Members of the Junior Bar can be used for the actual 
court work. Seniors are needed to supervise that work. No panel 
member, except in an emergency, is assigned to more than one 
calendar during the year, i.e., one day’s call. Lawyers desiring 
to take part in this fine project should communicate with the 
chairman of the Committee, Mr. Maurice Norcop. For our jun- 
ior members the work provides an invaluable experience ; and for 
all of our members it furnishes another method for performing 
one of the lawyer’s traditional duties. Herman F. SELVIN. 
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LANGUAGE FROM THE SUPREME COURT 


Mr. Justice Jackson, concurring in the case of United States v. Spelar, 
338 U. S. 217, at 224-225 (November 7, 1949), involving an action under 
the Federal Tort Claims Act for an alleged wrongful death at a New- 
foundiand air base, said: 

“I reach the same result; but I could hardly do so, as does the 
Court, by reiteration of the prevailing opinion in Vermilya-Brown 
Co. v. Connell, 335 U. S. 377. That decision, taken with the 
present one, adds up to this: If an employee should chance to 
work overtime on a leased air base, he can maintain an action 
for extra wages, penalties and interest, because the Court finds 
the air base to be a ‘possession’ of the United States. However, 
if he is injured at the same place, he may not proceed under the 
Tort Claims Act to recover, because the Court finds the air base 
then to be a ‘foreign country.’ To those uninitiated in modern 
methods of statutory construction it may seem a somewhat esoteric 
doctrine that the same place at the same time may legally be both 
a possession of the United States and a foreign country. This 
disparity results from holding that Congress, when it refers to our 
leased air bases, at one time calls them ‘possessions’ and at an- 
other ‘foreign countries.’ While congressional incoherence of 
thought or of speech is not unconstitutional and Congress can use 
a contrariety of terms to describe the same thing, we should pay 
Congress the respect of not assuming lightly that it indulges in 
inconsistencies of speech which make the English language almost 
meaningless. There is some reason to think the inconsistency lies 
in the Court’s rendering of the statutes rather than in the way 
Congress has written them. At all events, the present decision 
seems to me correct, and, so far as it is contradicted by the effect 
of Vermilya-Brown, | think we shouid retreat from the latter.” 
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JURISDICTION OF THE CALIFORNIA 
INDUSTRIAL ACCIDENT COMMISSION* 


By Douglass A. Campbell** 


URING the years I have been in this 

work, the jurisdiction of the Cali- 
fornia Industrial Accident Commission 
has been greatly expanded. The jurisdic- 
tional berders have become so compli- 
cated that it seemed constructive to 
choose this topic which may be of more 
than passing interest to practicing attor- 





neys. 
Status of the Commission: The title 
Douglass A. Campbell of the tribunal tends to confuse. AIl- 


though called a “commission,” because it is authorized by consti- 
tutional provision,’ it is, in full constitutional sense, a court.’ 
It possesses, not merely quasi but actual, judicial power. This 
special status was recognized by the California Supreme Court 
when it emasculated all other administrative agencies exercising 
a state-wide jurisdiction except the Industrial Accident and Public 
Utilities Commissions of the quasi-judicial power which they had 
theretofore exercised.® 

Secause of its judicial character, certiorari without trial de novo, 
directed to the appellate courts* is a constitutional remedy to re- 


view decisions of the Commission. Mandamus is the remedy to 


*This article was the subject of an address to the Lawyers’ Club of Los Angeles 
on May 9, 1951. 

**Referee Campbell is a member of the State Bar of California and has been a 
Referee of the California Industrial Accident Commission since 1924. He was a 
Deputy Commissioner from 1936 to 1939. Referee Campbell is also the author of 
that well-known publication, CAMPRELL ON WoRKMEN’S CoMPENSATION (Two Vol- 
umes, Parker & Co., 1934), and previous articles in the State Bar Journal and the 
Los Anceces Bar Butitetin. Since 1926, he has been a Lecturer with the University 
of California Extension Division in the following subjects: Workmen's Compensa- 
tion, Federal Longshoremen’s and Harbor Workers’ Compensation Act, Jones Act, 
and Admiralty and Maritime Jurisdiction. 


1Cat. Const., Art. III, $1, and Art. XX, §21. 

2Carstens v. Pillsbury, 172 Cal. 527, 158 P. 218, 3 Cal. LA.C. Decs, 215 (1916); 
W. Metal Supply Co. v. Pillsbury, 172 Cal. 407, 156 P. 491, 3 Cal. LA.C. Dees. 
109, Ann. Cas. 1917E, 390 (1916). 

SLaisne v. Cal. St. Bd. of Optometry, 19 Cal.2d 831, 123 P.2d 457 (1942). 

4Lapor Cope §§5950-5956, Cal. Stats. 1937, c. 90. 
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review decisions of all other administrative agencies exercising a 
state-wide jurisdiction, except the Public Utilities Commission. 
This involves trial de novo before the Superior Courts but pri- 
marily upon the administrative record.® 


Occasionally attorneys forget the doctrine of ‘exhaustion of 
the administrative remedy.”® They ignore the statutory provision 
for departmental appeal. Under the Labor Code, a petition for 
rehearing addressed to the Commission is a statutory condition 
precedent to the right to seek a writ of review.’ 

Employee—Defined: The statutory definition is all-inclu- 
sive covering every person in the service of an employer under 
any appointment or contract of hire or apprenticeship, express or 
implied, oral or written, whether lawfully or unlawfuly employed. 
It includes aliens, minors, all elected and appointed paid public 
officers and all officers and members of boards of directors of 
quasi-public or private corporations while rendering actual service 


for such corporations for pay.* 


By statutory definition, Civilian Defense workers,® employees 
of the State Belt Railway in San Francisco, although engaged in 
interstate commerce by railroad,’® officers and enlisted men of the 
National Guard, or the unorganized militia when called into active 
service, and Naval Militia when not in active service of the United 


States, are employees of the State." 


Excluded Occupations: Every employment is subject to 
the Compensation Act except those specifically excluded. It ap- 
plies if there is a single employee engaged in a covered employ- 


ment. The following employments are excluded: 


Both Casual and Not in the Regular Course. If labor is both 
casual and not in the regular course of the trade, business, occu- 


pation or profession of the employer,’* it is excluded. Labor 1s 
(Continued on page 377) 


*Laisne v. Cal. St. Bd. of Optometry, 19 Cal.2d 831, 123 P.2d 457 { 
*Abelleira v. Dist. Ct., 17 Cal.2d 280, 109 P.2d 942, 132 A.L.R. 71 
*Lasor Cone $5901, Cal. Stats. 1937, c. 90. 

*Lazor Cope §3351, Cal. Stats. 1937, c. 90 

*Lanor Cone §3352.5, Cal. Stats. 1943, c. 920. 

*Lanor Cope §§6100-6149, Cal. Stats. 1943, c. 45. 

"Car. Mir. & Ver. Cone §340. 

“1 anor Cope §3352(a), Cal. Stats. 1937, c. 90. See also, §§3354-3356. 


1942) 
5 (1941). 
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RIGHT OF PRIVACY: THE APPLICATION 
OF PREVENTIVE LAW TECHNIQUES 
IN THE FIELD OF TELEVISION 


By Edward Rubin* 


T CAN hardly be doubted that the tele- 
vision industry presents a threat to a 
person's desire for privacy. Illustrations 
are not lacking: the telecasting of the 
likeness of a spectator at an athletic 
event ; a television newsreel; a television 
film which depicts the lives of actual per- 
sons; an old motion picture released 
again for transmission by means of tele- 
vision, with members of the cast con- 
tending that this new release violates 
———- their rights of privacy. 





Here we examine briefly the interplay of (a) the field of tele- 
vision, (b) the right of privacy—a right, described as elastic in 
scope,’ and which is receiving increasing recognition as a legally 
enforceable right, and (c) preventive law techniques—an approach 
to the law which suggests that preventive measures be taken to 
avoid or minimize incurring legal risks.? 


NATURE OF RIGHT OF PRIVACY; ITS RECOGNITION 
AND LIMITATIONS 


The law in a number of states, either by statute or judicial de- 
cision, recognizes a person’s right of privacy. Stated cryptically, 


this is a right to be “let alone.” Stated somewhat more formally: 


“A person who unreasonably and seriously interferes with an- 
other’s interest in not having his affairs known or his likeness 
exhibited to the public is liable to the other.’ 


*Mr. Rubin is a member of the Bars of the States of California and New York. 
He is a graduate of the Duke University Law School. Mr. Rubin is associated 
with the firm of Mitchell, Silberberg and Knupp. 


Green, The Right of Privacy, 27 It. L. Rev. 237 (1932). 
*Wherry, Changing pases of Law, 6 Bar Butietin, New York County Law- 
vers Association 3, 5 (1949), . 


Preventive Law, by Louis M. Brown, assisted by Epwarp Rusin (Prentice-Hall, 
1950). 


SRestaTEMENT, Torts §867. 
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1. Recognition. This development in the law is relatively new. 
The first definitive formulation of the right as a legally protectible 
interest was made in 1890 by Warren and Brandeis in their oft- 
quoted Harvard Law Review article entitled “The Right to Pri- 
vacy.”* At present, the right of privacy is recognized by statute 
in New York, Virginia and Utah. Apart from statute it has been 
recognized in Arizona, California, District of Columbia, Florida, 
Georgia, Indiana, Kansas, Kentucky, Louisiana, Michigan, Mis- 
souri, New Jersey, North Carolina, Ohio, Oregon, Pennsylvania 
and South Carolina. In California the right of privacy has been 
declared to be a right guaranteed by the state’s Constitution.5 


The trend seems to be toward recognition of the right® and 
toward detection by an increasing number of persons of alleged 
violations of the right. As Dean Leon Green wrote in 1932: 
“ ‘Right of privacy’ has come to be a doctrinal term of wide usage. 
Its elastic scope affords the judicial process a haven for almost any 
case which raises a novel problem affecting interests of personal- 
ity or interests in relations with other persons. It threatens to 
become a sort of catch-all for the cases which defy a rule of 
thumb analysis.””* 


Forbidden invasions of the right of privacy may be enjoined,® 


may result in the recoveryeof actual and exemplary damages,* 
(Continued on page 387) 





*Harv. L. Rev. 193. For other materials analyzing and collecting cases relating 
to the right of privacy see: Warner, Rapio anv TELEvision Law (1949), Ch. bag 
Dickler, The Right of Privacy, a Proposed Botofaren, 70 U. S. L. 438 
(1936); Feinberg, Recent Developments in the Law of Privacy, 48 Col. L. i. 713 
(1948); Nizer, The Right of Privacy, a Half Century's Development, 39 Mich. L. 
Rev. 526 (1941); Comment, 13 So. ‘Cal. L. Rev. 81 (1939); otes, 60 Harv. L. 
Rev. 941 (1947), 138 A. L. R. 22 (1942), 168 A. L. R. 446 (1947); Comment, 15 
Mo L. Rev. 48 (1950). 

®Melvin v. Reid, 12 Cal. App. 285, 197 Pac. 91 (1931). For discussion of an 
1899 California statute which was repealed and a 1939 California bill which was 
vetoed, see respectively Nizer, supra, tn. 4 at 539 and 13 So. Cal. L. Rev., supra, 
fn. 4 at 90. 

*Rhode Island seems to be the only state where the right of privacy is ae ea 
not recognized. Its existence is doubtful in Massachusetts, Wisconsin, and ashing- 
ton. See 138 A. L. R. 22 at 35 et seg. (1942), 168 A. L. R. 446, 450 (1947). 

See fn. 2, supra. 

mae v. WDAS Broadcasting Station, Inc., 327 Pa. 433, 457, 194 Atl. 63\ 
(3937). f. New York Civil Rights Law, §51; Utah Code Ann. (1943), §$103-4-9; 

a. Code Ann. (1943), §5782. 

*Cason vy. Baskin, 155 Fla. 198, 20 So. (24) 43 (1944); Pavesich v. New England 
Life Ins. Co., 122 Ga. 190, 50 S. E. 68 (1905); Kunz v. Allen, 102 Kans, 883, 172 
Pac. 532 (1918); cf. New York Civil Rights Law, §51; Utah Code Ann. (1943), 
$103-4-8; Va. Code Ann. (1942), §5782. 
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LOS ANGELES BAR ASSOCIATION 
COMMITTEE ON LEGAL ETHICS 


OPINION NO. 177 
CONFIDENTIAL COMMUNICATIONS: 

It is proper and ethical, and an attorney should withhold the address 
of his client from a public taxing body unless the client authorizes the 
attorney to divulge said information. 

A member of the profession has requested the opinion of this 
Committee as to whether he should furnish the franchise tax 
board with the address of one of his clients. The attorney felt 
it was unethical for him so to do but the board claimed many of 
the attorneys had followed this practice. 


We believe the answer to the above question will be found in 
Canon 37 of the American Bar Association which reads as follows: 


“It is the duty of a lawyer to preserve his clients’ 
confidences. This duty outlasts the lawyer’s employment, 
and extends as well to his employees; and neither of 
them should accept employment which involves or may 
involve the disclosure or use of these confidences, either 
for the private advantage of the lawyer or his employees 
or to the disadvantage of the client, without his knowl- 
edge and consent and even though there are other avail- 
able sources of such information. * * *” 

And in addition, Section 1881.2 of the Code of Civil Proce- 
dure which reads as follows: 


“An attorney cannot, without the consent of his client, 
be examined as to any communication made by the client 
to him, or his advice given thereon in the course of pro- 
fessional employment; * * *.” 

We can presume that the tax board believes the client owes it 
money at least, though it might well be that the board desires 
to prosecute the client for a crime. However, until such a time 
that the client is prosecuted, there is no question in the minds of 
this Committee but what information as to the client’s where- 
abouts, until he is prosecuted, is privileged. 


In California, the Code above cited provides that attorneys 
shall not be examined in reference to communications made to 
them by their clients. In People v. Riordan, 79 Cal. App. 488, 
250 Pac. 190, the court held that the attorney must claim the 
privilege, the client only can waive it. 
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The section of the Code next following that pertaining to attor- 
neys, relates to the privilege pertaining to the relationship of 
doctor and patient and extends that privilege only to civil cases. 
This would indicate that as to the attorney, no exceptions were 
intended by the legislature. In the late case of the Estate of 
Dupont, 60 Cal. App. 2d 276, at 288, 140 Pac. 2d 866, the 
court stated that a person may safely discuss a problem with an 
attorney for the purpose of obtaining advice or representation, 
and the statements made are privileged. The Committee feels 
that if a client may safely discuss his affairs with an attorney, he 
may also feel safe in telling the attorney his whereabouts or 
address, unless the client be involved criminally. 


The Committee desires to point out that its opinion does not 
cover a situation where the client is a fugitive from justice, has 
violated his bail, or broken his probation, nor does it cover a 
situation where the attorney, by refusing to state his client’s 
whereabouts, conceals wrongdoing of his client. In connection 
with this type of situation, the authorities are not in harmony. 


The American Bar Association Committee on Legal Ethics in 
Opinion No. 23 rendered in 1930, extended the privilege to a 
person who had broken his bail, but the same Committee, in 1936 
in Opinion No. 155, took the opposite view and said the attorney 
may be disciplined for refusing to inform the authorities of his 
client’s whereabouts. In Opinion No. 156, the same Committee 
held that the privilege did not extend to allow an attorney to 
refuse to give the authorities his client’s address when his client 
had violated his probation. 


Previously in 1935, this Committee had held the client’s address 
was privileged matter where the client left the jurisdiction in 
violation of his probation. 


The American Bar Association Committee on Legal Ethics has 
not had before it a case occurring in California where C. C. P. 


1881.2 was involved and it may be that if such were the case, 


that Committee would have decided differently. 
While we have not been asked for an opinion, nor are we 
giving one, involving the criminal situation, the matter is closely 


involved with the question actually before this Committee, and it 
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has been discussed herein so that attorneys may be mindful of 
the problem. 


This opinion is advisory only. 


OPINION NO. 178 


Announcements: Announcements of opening of law office may not 
properly be sent to members of lay public except where warranted by 
personal relations. 


Newspaper Article: It is proper to permit a newspaper to insert a news 
item without giving factual biographical data. 

A member of the Bar has been employed in a school which 
prepares persons to take State examinations for licenses in the 
fields of insurance, real estate and contracting. In his work in 
this school, he has interviewed many of the students and dis- 
cussed with them various problems pertaining to the insurance, 
real estate and contracting fields. He has presented two questions: 


(1) With the school’s permission, may he properly mail an 
announcement to students who have attended the school, advising 
them of his disassociation with the school and the opening of his 
law office? 
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In Opinion No. 104 of this Committee, it was held that it was 
not proper for a lawyer to send announcements of the removal of 
his office to business and professional! men in the community who 
were not lawyers. The Opinion stated in part: 

“Such an announcement if sent to others than mem- 
bers of the legal profession, must be construed as a solici- 
tation of professional employment which only can be jus- 
tified by personal relations which may exist between the 
attorney and the person solicited, and admittedly no such 
relationship exists in the case stated in the question. 
(See Canon 27.)” 

In Opinion No. 42 of this Committee it was held that it was 
improper for a lawyer of an association to send out letters to 
members of the association soliciting employment on an annual 
retainer basis. The Opinion stated in part: 

“The fact that the writer of the letters is attorney for 
an association composed of persons to whom the letters 
are addressed does not create a personal relationship such 
as to warrant sending letters.” 

In Opinion No. 127 of this Committee, the Committee consid- 
ered an announcement of the removal of the offices of a lawyer 
to a new address where he would be engaged in the general prac- 
tice of law, specializing in oil and gas matters, such announcement 
further setting forth the past ten years’ experience of the lawyer 
as that of counsel and general manager of a certain oil association 
and as a member of the staff of the United States Attorney’s office. 
The question was raised as to whether such an announcement 
could be sent to members of the association and other business 
acquaintances as well as to members of the Bar. The Committee 
cited Canons 27, 43, and 46 and also Rule 2 of Rules of Profes- 
sional Conduct of the State Bar. The latter rule states: 

“A member of the State Bar shall not solicit profes- 
sional employment by advertisement or otherwise. This 
Rule shall not apply to the publication or use of ordinary 
professional cards or to conventional listings in legal 
directories.” 

The Committee held this announcement and the suggested use 
thereof to be improper. Also see Opinion 150 of the Committee. 


In the instant case we believe the answer to the first question 
is negative, except that in the case where the lawyer has estab- 
(Continued on page 395) 
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bothers an n- at Pe 


By George Harnagel, Jr., Associate Editor 


“Over thirty years ago the hat was passed in a clubhouse 
shower room to obtain funds for a member of the bar who was in 
financial difficulties. From that modest beginning, the Illinois 
Bar Pension Foundation has grown into a welcome friend for 
many other members who find themselves in similar circum- 
stances. * * * 

“The purpose of the Foundation is to raise and maintain a 
fund from which payments may be made from time to time 
to present and future members of the bar of the state of Illinois 
and their dependents, for their care and support, who because 
of age, illness or other infirmity are no longer able to provide 
for their own care and support. * * *”’—The Illinois Bar 
Journal. 

* * * 

The most uninhibited legal periodical that crosses our desk 
is the South Dakota Bar Journal. In addition to a number of 
stories which would be frowned upon in more sedate journal- 
istic circles, including one about President Truman run under 
the caption “We Will Be Shot For This,” a recent issue pur- 
veys the intriguing intelligence that it’s a crime— 

To buy chickens between sundown and sunrise in Idaho 
unless you first notify the Sheriff. 

To sit closer than eight inches to a person of the opposite 
sex in Connecticut, but only on park benches. 

To go into a motion picture theatre or ride a trolley car in 
Gary, Indiana, within four hours after eating garlic. 

ee 

The Washington State Bar News reports the death of Judge 
James Theodore Ronald, judge of the King County Superior 
Court (Seattle) for 40 years until his retirement in 1949 at 
the age of 94, at which time he was the oldest judge of a 
court of record in the United States. Judge Ronald was 
born in the Missouri Ozarks, moved to California where he 
studied law in his spare time and was admitted to the bar, 
and went to Seattle in 1882, which was then a six day voyage 
from San Francisco. 

(Continued on page 400) 
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SECURITY TITLE 
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SOUTHERN TITLE 
& TRUST COMPANY 


Title insurance policies issued jointly by these companies 
now offer investors in San Diego County real estate the added 
protection of large financial resources and statewide title 


experience. 


The Inter-County Department at the Los Angeles Office of 
Security Title Insurance and Guarantee Company is equipped 
to handle all title matters on real estate in San Diego and 


the following other California counties: 


FRESNO MERCED San Luis Osispo 
IMPERIAL MONTEREY San JOAQUIN 
KINGcs ORANGE SANTA BARBARA 
Los ANGELES RIVERSIDE STANISLAUS 
MADERA SACRAMENTO TULARE 
MarRIPOSA San BERNARDINO YOLo 
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To save time on out-of-town title problems, 


call TRinity 6111. 











June, 1951 373 


SELECTED BIBLIOGRAPHY 
ON BRIEF WRITING 


By Earl C. Borgeson* 


In addition to numerous court rules setting out the requirements 
of format and content of briefs, and some periodical literature, 
there is a. limited amount of text material on legal writing and 
drafting techniques. A few such items are listed below: 


Ash, Robert. How to Write a Tax Brier. (5th Rev. Ed., 1944.) (38 
PP.) 


Beardsley, A. S., and Orman, O. C. Lecat BrstiocRAPHY AND THE UsE 
or Law Books. (2d Ed., 1947.) (653 pp.) (Chapters 34-36.) 


Blair, P. Appellate Briefs and Advocacy. 18 ForpHAM Law Review 
30-48 (March, 1949). 


Brumbaugh, J. F. Lecat REASONING AND BriEFING. (1917.) (775 pp.) 


Cooley, R. M. BriEF-MAKING AND THE Use oF Law Books. (5th Ed., 
1926.) (464 pp.). 


Flesch, R. F. Art or ReEApABLE Writinc. (1949.) (237 pp.) 

Hicks, F. C. MarertaAts AND MetHops oF LeGat ResearcH. (3d Ed., 
1942.) (659 pp.) 

Pittoni, Mario. SuGGEsTIONS ON BriEF WRITING AND ARGUMENTATION. 
(1951.) (102 pp.) 


Price, Miles O. A PracticAL MANUAL OF STANDARD LEGAL CITATIONS. 
(1950.) (106 pp.) 


Price, T. Briefs Before the Board of Appeals. 30 JouRNAL oF PATENT 
Orrice Society 647-53 (September, 1948). 


Putnam, C. B. How to Finn tHE Law. (4th Ed., 1949.) (740 pp.) 
Spelling, Thomas C. Brierer anp LAw Finper. (1931.) (523 pp.) 


Trosk, George. Brief Writing and Appeals. Practicinc Law INsTITUTE, 
GENERAL Practice Serres 1, No. 1. (1946.) (41 pp.) 


Unitep STATES DEPARTMENT OF LABoR. BRIEF MANUAL, TECHNICAL RULES 
CovERING THE PREPARATION OF BrieFs. (1941.) (85 pp.) 
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LANGUAGE FROM THE SUPREME COURT 


Mr. Justice Jackson, dissenting in the case of Kingsland v. Dorsey, 338 
U. S. 318, at 324 (November 21, 1949), involving an order of the Commis- 
sioner Patents barring an attorney from practice before the Patent Office, 
said: 


“T should not like to be second to anyone on this Court in con- 
demning the custom of putting up decoy authors to impress the 
guileless, a custom which as the court below cruelly pointed out 
flourishes even in official circles in Washington. Nor do I con- 
tend that Dorsey’s special adaptation of the prevailing custom 
comports with the highest candor. Ghost-writing has debased the 
intellectual currency in circulation here and is a type of counter- 
feiting which invites no defense. Perhaps this Court renders a 
public service in treating phantom authors and ghost-writers as 
legal frauds and disguised authorship as a deception. But has 
any man before Dorsey ever heen disciplined or even reprimanded 
for it? And will any be hereafter ? 

“It is added, though as something of an afterthought, that 
Dorsey in his brief to the Patent Office characterized Clarke as a 
‘reluctant witness.’ I had supposed that such adjectives were in 
the nature of argument or, at most, of conclusion rather than 
representation or warranty. The arsenal of every advocate holds 
two bundles of adjectives for witnesses—such ones as ‘reluctant,’ 
‘unbiased,’ ‘disinterested,’ and ‘honest’ are reserved for his own: 
others, such as ‘partisan,’ ‘eager,’ ‘interested,’ ‘hostile,’ and even 
‘perjured,’ for those of his adversary. I have the greatest diffi- 
culty believing that a mischoice among these adjectives has de- 
ceived anyone fit to decide facts, or that in any case other than 
this it would subject the advocate to disbarment. But if wrong 
in this standard, I should think the use of ‘reluctant’ as applied to 
Clarke was justified. I should not expect a union president to 
be other than reluctant to point out the advantages of automatic 
machinery which tends to throw his membership out of employ- 
ment. At least I hope we have not come to the time when to 
urge this inference is even a makeweight in disbarment pro- 


ceedings.” 
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EXCERPTS FROM REPORT OF 

LAWYER CENSUS COMMITTEE OF 

THE AMERICAN BAR ASSOCIATION 


The American Bar Association has recently completed a law- 
yers’ census with the cooperation of Martindale-Hubbell, Inc., 
and the Survey of the Legal Profession. The statistics for the 
ten states which have more than 5,000 lawyers and the District 
of Columbia are set forth below. These show that California is 
second only to the State of New York in the number of its law- 
yers. With an increase of 2514 per cent in the number of Cali- 
fornia lawyers listed in Martindale-Hubbell in 1951 as compared 
to 1949, this State ranks first in growth for the nation. For the 
country as a whole, the number of lawyers listed in 1951 was 
12% per cent greater than 1949, indicating that the California 


Bar has grown twice as rapidly as the average. 


While the following list includes only those jurisdictions having 


more than 5,000 lawyers in 1951, a complete census report is 





available at the office of the Los Angeles Bar Association. 





Per- Not 
Increase centage Listed in 
M-H M-H inM-H ofM-H M-H for Total 
1949 1951 Listings Increase 1951 1951 
California 10,744 =: 13,591 2,847 25u% 2,857 16,448 
District of Columbia 4,702 5,878 1176 25% 339 6,217 
Illinois 14,144 14,992 848 6% 270 ~=—-:15,262 
Massachusetts 6,950 7,522 572 84% 178 7,700 
Michigan 5,501 5,878 377 6-7/8% 1,075 6,953 
Missouri 4,934 5,467 533 10-4/5% 799 6,266 
New Jersey 5,827 6,481 654 114% 52 6,533 
New York 28,618 31,448 2,830 9-7/8% 315 31,763 
Ohio 9,525 10,623 1098 114% 516 =—-:11,139 
Pennsylvania 8,763 9,187 424 4-4/5% 111 9,298 
Texas 8,223 9,245 1022 12-2/5% 304 9,549 
Net Torats 
ror Unitep States 169,489 190,233 20,744 124% 10,543 200,776 
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INDUSTRIAL ACCIDENT COMMISSION 
(Continued from page 364) 


casual where the work contemplated is to be completed in not 
exceeding 10 working days, without regard to the number of 
men employed, and where the total cost of such work is less 


than $100.18 


By statutory definition, “course of trade, business, profession 
or occupation” includes all services tending toward the preserva- 
tion, maintenance or operation of the business or business prop- 
erty of the employer.’* “Trade, business, profession or occupa- 
tion” includes any undertaking actually engaged in by the em- 
ployer with some degree of regularity, irrespective of the trade 
name, articles of incorporation, or principal business of the 
employer." 


To be excluded, the employment must be both casual, within 
the statutory definition, and not in the regular course of the 
business of the employer. A temporary employee hired by one 
engaged in a business or profession is under the Act. 


Farm Labor. Farmers have the power to exclude themselves 
and employees from the Act by posting notice of rejection in 
statutory form upon their property and filing proof of posting 
with the Commission, which is effective as to injuries received 
after ten days from the date of posting.’® 


During the first year of operations, the farmer is automatically 
excluded from the Act without any necessity for posting. During 
the second and subsequent years, if he had a pay-roll in excess of 
$500 in the prior calendar year, he is conclusively presumed to 
have elected to be bound by the Act unless he has rejected it in 
the statutory manner. In making this jurisdictional computation, 
there must be included the market value of room, board, fuel and 
other advantages furnished to the employees.'* 


Newspaper and Magazine Distributaws. Any person engaged in 
vending, selling, offering for sale or delivering directly to the 


%Lasor Cove $3354, Cal. Stats. 1937, c. 90. 

4Lapor Cope $3355, Cal. Stats. 1937, c. 90. 

%Lapor Cope §3356, Cal. Stats. 1937, c. 90. 

%] anor Cope §§4250 and 4251, Laws of 1927, c. 834, as amended by Laws of 
1931, c. 955. 

“Lapor Cope $4250, Cal, Stats. 1937, c. 90, 
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public, any newspaper, magazine or periodical where the title 
thereto has passed to the person so engaged, is excluded.!8 The 
language is tricky and is not as broad as a casual reading would 
suggest. Roughly, route boys would seem to be subject to the 
Act although corner newsvenders would be excluded. 

Relief Workers. Excluded also, is any person performing 
service in return for aid or sustenance only, received from any 
religious, charitable or relief organization.’® This is narrowly 
confined. “Relief clients” meeting the terms of the statute are 
excluded. Employees of the relief agency are not. 

Deputy Clerks, Deputy Sheriffs and Deputy Constables. Per- 
sons holding these titles, appointed for their own convenience and 
receiving no compensation from the appointing governmental 
agency for such services are excluded so far as it is concerned. 
However, if they are serving private industry but exercising the 
authority of their appointment, they are under the Act in the pri- 
vate employment.*° 





*Lasor Cope §3352(c), Cal. Stats. 1937, c. 90. 

McBurney v. Ind. Acc. Com., 220 Cal, 124, 30 P.2d 414, 20 Cal. I.A.C. Dees. 
211 (1934); Lasor Cope §3352(d), Cal. Stats. 1937, c. 90. 

*Lazor Cove §3352(e), Cal. Stats. 1937, c. 90. 
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Convicts. Any convict whose labor is used by the State High- 
way Commission on State roads is expressly excluded.2!. They 
are employees within the meaning of the Act when employed in 
farming under contract approved by the Adult Authority.?4# 


Household Domestic Servants. Household domestics are ex- 
cluded from the Act when they perform labor for one employer 
less than 52 hours per week.?. A written contract between the 
employer and domestic fixing the hours raises a rebuttable pre- 
sumption that the hours specified therein are those actually worked 
per week by such domestic for that employer.** 


Independent Contractor. The Act provides benefits only for 
employees. Independent contractors are excluded. The statutory 
definition codifies the common law concept.** 


Election to Be Bound by the Act: The foregoing exclu- 
sions are created by the Act which could have constitutionally in- 
cluded the employments. Employers thus excluded may elect to 
bring themselves and employees under the Act in two ways: 


(1) Insuring against liability for compensation in reference 
to such employment; or, 


(2) Filing with the Commission a written statement that they 
accept the compensation provisions in reference to such employ- 
ment.?5 


The Act cannot apply to employments over which the State 
lacks jurisdiction because of express provisions of the federal 
Constitution. 


Common Carriers by Railroad in Interstate Commerce: 
The federal Constitution vests in Congress exclusive jurisdiction 
to regulate commerce with the foreign nations and among the 
several States.** In 1908, Congress enacted the Federal Em- 
ployers’ Liability Act, with limitation of the common-law defenses, 


™Lapor Cope §3352(f), Cal. Stats, 1937, c. 90, overcoming: Calif. Highway Com. 
v. Ind. Acc. Com., 200 Cal. 44, 251 P. 969, 13 Cal. 1LA.C. Dees. 230 (1926). 
™eCat. Pen. Cove §2802(2). 


#Lapor Cope §3352(d), Cal. Stats. 1937, c. 90; Lanor Cope §3358.5, Cal. Stats. 
1939, c. 1043. 


%7anor Cope §5704.5, Cal. Stats. 1939, c. 1043. 


*4Flickenger v. Ind. Acc. Com., 181 Cal. 425, 184 P. 851, 19 A.L.R. 450, 6 Cal. 
1.A.C. Dees. 11 and 169 (1931); Lazor Cope §3353, Cal Stats. 1937, c. 90. 


*Lasor Cove §4150, Cal. Stats. 1937, c. 90. 
*U.S. Const., Art. I, §8(3). 
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creating a negligence action in either state or federal courts avail- 
able to employees of common carriers by railroad in interstate 
commerce.?* This left a large area in which the state Act could 
still operate. The 1939 amendment to the federal Act broadened 
its scope to include “any employee of such carrier, any part of 
whose duties . . . shall be the furtherance of interstate or 
foreign commerce, or shall, in any way directly or closely and 


substantially affect such commerce.”** 


This amendment brings all operating employees of the railroad 
under the federal Act. However, under the “Silence Doctrine,” 
unless Congress has enacted legislation to cover the field, from 
the fact of the silence of the constitutionally superior legislature, 
the States may enter it so long as they do not impose undue re- 
strictions or burdens on such commerce. This doctrine leaves all 


other forms of interstate commerce subject to the state Act.*® 


Admiralty and Maritime Jurisdiction: Whether based 
upon the judiciary*® or commerce clause,** Congress has exclusive 
jurisdiction over admiralty and maritime injuries.** It is beyond 
the power of the States to interfere with the characteristic uni- 
formity of the law maritime in its national and international ap- 
plication. For this reason, the compensation acts of the States 
cannot apply to injuries upon navigable waters unless received in 


the course of performance of a non-maritime contract or unless 


the activity is of “mere local concern.”** 


As a result of the effort to determine whether the employment 


was so closely related to navigation or commerce as to be beyond 


27Second Employers’ Liab. Cases, 223 U.S. 1, 32 S. Ct. 169, 56 L. Ed. 327, 35 
L.R.A., N.S., 44, 1 N.C.C.A., 875 (1912); 45 U.S.C.A. §§51-59. 

*45 U.S.C.A. §51, approved August 11, 1939. 

*Armburg v. B. & M. R.R., 285 U.S. 234, 52 S. Ct. 336, 76 L. Ed. 729 (1932) 
See, note in 80 A.L.R 1408, §525; 2 Camrsett on WorkKMEN’S COMPENSATION, p 466 

#U.S. Const., Art. III, §2. 

™U.S. Const., Art. I, §8(3). 

%2Parker v. Motor Boat Sales Inc., 314 U.S. 244, 62 S. Ct. 221, 86 L. Ed. 184 
(1941); St. of Wash. v. Dawson, 264 U.S. 219, 44 S. Ct. 302, 68 L. Ed. 646, 11 
Cal. L.A.C. Dees. 297 (1924); Knickerbocker Ice Co v. Stewart, 253 U.S. 149, 40 S. 
Ct. 438, 64 L. Ed. 834, 11 A.L.R. 1145 (1920); So. Pac. Co. v. Jensen, 244 U.S. 205, 
37 S. Ct. 524, 61 L. Ed. 1086, L.R.A. 1918C, 451, Ann. Cas. 1917E, 900 (1917). 

“(jrant Smith-Porter Ship Co. v. Rohde, 257 U.S. 469, 42 S. Ct. 157, 66 L. Ed. 
321, 25 A.L.R. 1008, 9 Cal. LA.C. Decs. 1 (1922). 











June, 1951 381 


reach of state laws or was a matter of mere local concern, long 
litigation produced a “twilight zone” within which the facts in 
each case determined jurisdiction.** Impatient with the recurrent 
problem, the United States Supreme Court has abandoned former 
niceties of determination in this “twilight zone.”” It now applies 
the “first come, first served rule,” whereby jurisdiction will be 
sustained, whether before the state commission or in admiralty 
wherever the claimant first seeks relief.*® 


Federal Employees: Under the doctrine of “sovereign im- 
munity,” it is elementary that the state Act cannot apply to 
employees of the federal government.*® Such employees are 
compensated under federal statutes.** 


Private Employment Upon Federal Areas: Federal areas 
within a State are lands of a superior sovereign. State laws have 
only such operation therein as Congress permits. It has specifi- 
cally submitted private employers and their employees to the 
jurisdiction of the compensation authorities of the particular State 
within whose borders the federal areas are situate.** 


Defense Base Injuries: Injuries received at Defense Bases 
or in defense construction are, by express terms of federal legis- 
lation, excluded from the jurisdiction of the state commission 
which might otherwise have attached where the contract of hire 
had been entered into within the State of California.*® 


Exclusive Jurisdiction: Where the employer is subject to 
the Compensation Act, or has elected to be bound thereby in the 
statutory manner if otherwise excluded, and has secured the pay- 
ment of compensation by taking out insurance covering such lia- 
bility, the jurisdiction of the Commission is exclusive.*° 


It is vested with full power, authority and jurisdiction to per- 
form all acts necessary or convenient in the exercise of its statu- 





“Davis v. Dept. of Labor & Ind., 317 U.S. 249, 63 S, Ct. 225, 87 L. Ed. 246, 8 
Cal. Comp. Cases (N.S.) 25 (1942). 

Baskin v. St. of Cal., 338 U.S. 854, 70 S. Ct. 99, 94 L. Ed. 62, 14 Cal. Comp. 
Cases (N.S.) 189 (1949); Bethlehem S. Co. v. Moore, 335 U.S. 874, 69 S. Ct. 239, 
93 L. Ed. 417 (1948), denying certiorari in Moore's Case, 323 Mass. 162, 80 N.E.2d 
478 (i948). 

*See, 1 CamMpnect ON WorKMEN'S CoMPENSATION, §608, p. 541. 

35 U.S.C.A. §§751 et seq. See, 1 CAMPRELL ON WoRKMEN’S COMPENSATION, 
$43, p. 40. 

%40 U.S.C.A. §290, effective June 25, 1936. 

#42 U.S.C.A. §1651(c). See, Continuing Jurisdiction, infra. 

*“Lanor Cope $3601, Cal. Stats. 1937, c. 90. 
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tory jurisdiction whether specifically designated in the Labor Code 
or not. This includes the power to: issue writs or summons, 
warrants of attachment and of commitment, and all necessary 
process in proceedings for contempt, in like manner and to the 
same extent as courts of record. Process issued by the Commis- 
sion extends to all parts of the state.” 


Concurrent Jurisdiction: An employer subject to the Act 
who has failed to secure compensation insurance may be sued for 
damages for negligence in the ordinary civil courts without the 
benefit of common-law defenses. In addition, he may be sued in 
the usual manner before the Commission. If, as a result of such 
action for damages, a judgment is obtained against the employer 
in excess of the compensation awarded under the Act, the com- 


pensation awarded by the Commission, if paid or security is given, 
is credited upon such judgment. This is only permitted, how- 
ever, if the judgment for damages is greater than the compensa- 


tion award.*? 


The Commission has concurrent jurisdiction with the Superior 
Court, in Probate, in cases involving the payment of indemnity to 
minors or incompetents. The Commission may appoint a trustee, 
while the Superior Court may appoint a guardian of the estate, 
to receive, receipt for and disburse funds of the minor or incom- 
petent. Whichever tribunal first exercises this power of appoint- 
ment, exhausts it. Should the Superior Court have first appointed 
the guardian, so far as the compensation proceeds are involved, 
the guardian must account to the Commission, although account- 
ing must be made to the Superior Court for all other property of 
the estate.** 


The Commission has power to determine the fact of both minor- 
ity and incompetency. It may appoint a trustee for the minor 


or incompetent upon such terms as it may provide, including the 


“Lasor Cope §133, Cal. Stats. 1937, c. 90. 

“Lasor Cope §134, Cal. Stats. 1937, c. 90. 

*Chakmakjian v. Lowe, 101 A.C.A. 380, 225 P.2d 307, 16 Cal. ‘Ga. Cases 
(N.S.) 15 (1950); Chakmakjian v. Lowe, 33 Cal.2d 308, 201 P. 801, 14 Ca 
Cases (N.S.) 15 (1949); Lazor Cone §§3706-3709, Cal. Stats. 1937, ¢. 

“Lee v. Ind. Acc. Com., 191 Cal. 46, 214 P. 985, 10 Cal. hax a 277 
(1923). See, 2 Campspett on Workmen’s Compensation, $1523, p. 12 


Comp. 
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requirement of a bond to be approved by it, and may also appoint 
guardians ad litem.*® 


Extra-Territorial Jurisdiction: The commission has juris- 
diction of any injury occurring within the state arising out of and 
occurring in the course of an employment subject to the Act. 
This is the common jurisdiction of any state tribunal over events 
occurring within the territorial limits of its sovereignty. This 
is true although the contract of hire was made without the state.*® 


The unusual feature of its jurisdiction is over injuries received 
by an employee in the course of and arising out of the performance 
of a contract of hire made within the state irrespective of where 
the injury occurred. As an incident to the status created by the 
California contract of hire, the Act applies although the injury 


occurs outside the territorial limits of the state.*? 


Continuing Jurisdiction: An unique jurisdiction of the 
Commission is its power to alter, amend, rescind, terminate, 
increase or decrease an award previously made by it for good 
cause within five years of the date of injury. During this pe- 
riod, the doctrine of res judicata has no application. Should a 
mistake of law or of fact have been made, a change occur in the 
physical condition of the injured, a dependent die or be born 
posthumously, or something else happen which would change the 
obligation of the defendant, the Commission may take appropriate 
action within this period after notice.*® 

Retirement Cases: Local firemen and policemen, by con- 


tract between the State Retirement System and the employing 


governmental subdivision, may become entitled to benefits under 





*TLasor Cope §§$5307(b) and 5307.5, Cal. Stats. 1945, c. 1431. 

“Pac. Empl. I. Co. v. Ind. Acc. Com., 306 U.S. 493, 59 S. Ct. 629, 83 L. Ed 
940, 4 Cal Comp. Cases (N.S.) 65 (1939); Pac. Empl. I. Co.’ v. Ind. Acc. Com., 
10 Cal.2d 567, 75 P.2d 1058, 3 Cal gy Cases (N, S$) 8 (1938). 

“Benguet Consol. Min. Co. v. Ind. Acc. Com., 36 Cal. App.2d 158, 97 P.2d 267, 
4 Cal. Comp. Cases (N.S.) 256 A389); Quong Ham Wah Co. v. Ind, Ase: Com., 
184 Cal. 26, 192 P. 1021, 12 A.L.R. 1490, 7 Cal. LA.C. Decs. 163 (1920); Lazor 
Cope §5305, Cal. Stats. 1937, c. 90. See, 2 CAMPRELL ON WoRKMEN’S COMPENSATION, 
$§1564-1579 4 

*Merritt-Chapman & Scott Co. v. Ind. Acc. Com., 6 Cal.2d 314, = P. ae i 1 
Cal. Comp. Cases (N.S.) 144 (1936); Bartlett Hayward Co. v. Ind Acc 303 
Cal. 522, 265 P. 195, 15 Cal. I.A.C. Decs. 115 (1928); Lasor Cops §§5801- Seoa Cal. 
Stats. 1937, c. 90, as amended Cal, Stats. 1949, c. 677. See, 2 CAMPBELL ON WoRK- 
MEN'S COMPENSATION, §§1528-1547, 
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the State Employees’ Retirement System. Special benefits are 
provided for such local firemen and policemen, members of the 
California Highway Patrol and prison employees. The Commis- 
sion has jurisdiction to determine whether the disability or death 
is “industrial” or arises out of and occurs in the course of their 
employment. This makes the Commission the hearing agency for 
the Retirement System in this field.*® 


The Commission lacks jurisdiction, however, to compel the 
governmental agency to pay benefits under the Retirement Act.*? 


Equity Powers: The Commission possesses equity powers 
to reform a policy of compensation insurance to conform to the 
intent and understanding of the parties at the time the contract 
was negotiated.*! It may, in proper cases, reopen a compromise 


and release theretofore approved by it.** 


Act as Board of Arbitration: The Commission has juris- 
diction to act as a Board of Arbitration to determine controversies 
arising out of insurance policies issued to self-employing persons, 
conferring benefits identical with those prescribed by the Act, 
upon signed agreement of the parties or application of one and 
submission of the other with or without an express agreement for 
arbitration.” 

Attorney’s Fees: The Commission has exclusive jurisdic- 
tion to determine the reasonable value of attorney’s services in 
any compensation claim either before it or any of the appellate 
courts, and to allow a lien therefor against unpaid compensation 
payable directly to the attorney. This may also include reason- 
able disbursements made by him in connection with the proceed- 
ings for compensation. Any agreement, charge or claim for legal 


services in excess of a reasonable amount, as determined by the 


*#Tazor Cope §4851, as amended by Cal. Stats. 1949, c. 1143; Car. Gov. Cover 
§$21026 and 21363. 

“Hawthorne v. Ind. Acc. Com., 101 A.C.A. 622, 225 P.2d 966, 16 Cal. Comp. Cases 
(N.S.) 6 (1951). ° 

“Eagle Indem. Co. v. Ind. Acc. Com., 92 Cal. App.2d 222, 206 P.2d 877, 14 Cal. 
Comp. Cases (N.S.) 106 (1949); Bankers Indem. I. Co. v. Ind. Acc. Com., 4 Cal. 
2d 89, 47 P.2d 719, 20 Cal. LA.C. Dees. 357 (1935); Lanor Cove $5300, Cal. Stats. 
1937, c. 90. 

%Pac. Indem. Co. v. Ind. Acc. Com., 11 Cal. Comp. Cases (N.S.) 117 (1946), 

*] anor Cove §5308, Cal. Stats. 1937, c. 90. 
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Commission, is neither valid, lawful nor binding. Violation of 
this provision whereby the attorney exacts fees in excess of the 
amount fixed by the Commission may result in disbarment both 
before it and in the general courts. 


Upon timely request, the attorney or representative is entitled 
to a hearing upon the reasonableness of his fee in light of neces- 
sary services rendered by him in the case.*° 


Releases and Lump Sum Payments: No release of a com- 
pensation claim®® nor lump sum payment of future compensation 


is valid without Commission approval.** 


Subsequent Injury Fund: The State has created a special 
fund out of which additional compensation is to be paid to an 
employee who was suffering from a prior permanent disability 
but whose final permanent disability is greater than that due to 
the subsequent injury alone and exceeds -70 per cent.°® The 
employer in whose service the subsequent injury was received 
has no greater liability than if the employee had not been pre- 
viously disabled.®® The additional compensation is to be paid by 


the State from the tax-supported subsequent injury fund upon 


order of the Commission.® 


Serious and Wilful Misconduct: Where the employer is 


insured, it is immaterial whether he, his agents or the injured 


employee be guilty of negligence.*' However, if the injury be 


due to such lack of care on the part of the employer or of his 
managing agent as represents serious and wilful misconduct the 


Commission has jurisdiction to impose an uninsurable liability 


2 

“In re Goldstone, 214 Cal. 490, 6 P.2d 513, 18 Cal. LA.C. Dees. 275 (1931); 
Lanor Cope $$4903(a), 4906 and 4907, Cal. Stats. 1937, c. 90. 

“Bentley v. Ind. Acc. Com., 75 Cal. App.2d 547, 171 P.2d 532, 11 Cal. Comp. 
Cases (N.S.) 204 (1946); Schilling v. Ind. Acc. Com., 47 Cal. App. 190, 190 P. 373, 
7 Cal. LA.C. Dees. 55 (1920). 

*Lanor Cove §$§5000-5004, Cal. Stats. 1937, c. 90. 

STLasor Cove §§$4651 and 5100-5106. 

Laspor Cope §4751, Cal. Stats. 1937, c. 1161, as amended by Cal. Stats. 1945, 
c. 1525. 

*Lanor Cope §4750, Cal. Stats. 1937, c. 90, as amended by Cal. Stats. 1945, 
ec. 1525. 

“Lanor Cope §4754, Cal. Stats. 1945, c. 1525, as amended by Cal. Stats, 1947, 
ec. 1505. 

™Lanor Cope $3207, Cal. Stats, 1937, c. 90. 
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upon the employer® for additional compensation equal to 50 per 
cent of normal compensation not to exceed $3,750.% It may 
reduce the normal compensation recovery. one-half in certain cases 
when the injury is due to the serious and wilful misconduct of 


the employee. 


Stay of Execution and Satisfaction of Judgment: The La- 
bor Code has adopted the normal machinery of the civil courts for 
the enforcement of its awards which are converted into judgments 
of the Superior Court by the ministerial act of the clerk of any 
such court.** Only the Commission may issue a stay of the 
resulting writ of execution®™ or order satisfaction of the judgment 


to be entered.* 


®Cat. Ins. Cope §11661. 

SLasor Cope $4553, Cal. Stats. 1937, c. 90. 

*“Lasor Cope §§4551 and 4552, Cal. Stats. 1937, c. 90. 
*Lasor Cope §§5806 and’ 5807, Cal. Stats. 1937, c. 90. 
*Lasor Cope §5808, Cal. Stats. 1937, c. 90. 

*Lazor Cope $5809, Cal. Stats. 1937, c. 90. 
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RIGHT OF PRIVACY 
(Continued from page 366) 
and may be punished as a misdemeanor where the right is statu- 


tory.!° 


2. Limitations. Expanding recognition of the right of privacy 
has been accompanied by the enunciation of limitations on the 


right. 


(a) Public Concern. Matters of general or public concern may 
be the subject of truthful comment and report.1’ Whether on 
the basis of this limitation, or for other reasons, newsreels de- 
picting matters of current or public interest have been permitted,!* 
convicted criminals have been held to have forfeited their right to 
privacy at least to the extent that society requires such forfeiture,’ 
and recovery has been denied where persons have been mentioned 
by name on commercially-sponsored radio broadcasts of incidents 
of public interest.1* “Those whose names, figures and lives have 
become a matter of public concern” are said to have “waived” 
their right of privacy, at least as to those parts of their lives which 


have been exposed to public scrutiny.'® 


(b) Consent. Consent, either express or implied from conduct, 


has been held to preclude recovery for invasion of the right of 


_privacy.'® Theoretically, the consent must be written to be effec- 
tive in those states where the right is recognized by statute.!7 


However, in New York oral consent may be asserted in mitiga- 


WNew York Civil Rights Law, §50; Utah Code Ann. (1943), §103-4-7 and 8; 
Va. Code Ann. (1942), §5782. 

"Metter v. Los Angeles Examiner, 35 Cal. App. 2d 304, 95 P. (2d) 491 (1939); 
Sidis v. F-R Pub. Corp., 113 F. (2d) 806 (C. C. A. 2d, 1940); ResTaTEMENT, Torts, 
§867 (Comment c). 

“@Humiston v. Universal Film Mfg. Co., 189 App. Div. 467, 178 N. Y. ee. 752 
(1919); Sweenek v. Pathe News, Inc., 16 F. Supp. 746 (E. D. N. Y., 1936); cf., 
Binns v. Vitagraph Co., 210 N. Y. 51, 103 N. E 1108 (1913) 

%Hodgeman v. Olsen, 86 Wash. 615, 150 Pac. 1122 ms): cf., Touhy . 20th 
Century-Fox Film Corporation (U. S. District Court, N. Tit, No. 43 C 6 54). 

%4Elmhurst v. Pearson, 153 F. (2d) 467 (Ct. App., D. oa 1946); cf., Smith v. Doss, 
37 So. (2d) 118 (Ala., 1948). 

See WARNER, supra, fn. 4 at pp. 1193-4; Cohen v. Marx, 94 C. A. 2d 704, 211 
P. 2d 320 (1949). Cf., Bordeaux v. Mitchum, et al. (Superior Court, Los Angeles 
County, No. 551563, Los Angeles Daily Journal, March 3, 1949). For criticism of 


“waiver concept” see Feinberg, supra, fn. 4 at 722. 

O’Brien v. Pabst Sales Co., 124 F. (2d) 167 (C. C. A. 5th, 1941); cert. den., 
315 U. S. 823, 62.S. Ct. 917 (1942). 

"See statutes cited, supra, fn. 8. 
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tion of damages and has resulted in directed verdicts in favor of 


the plaintiff with only nominal damages awarded.'* 


(c) Incidental use. Another bar to recovery for an invasion 
of the right exists when the use of a person’s name or photograph 


is found to be “‘incidental.’’?® 


(d) Word portrayal. The case of Toscani v. Hersey,” im- 
poses a further limitation on the New York statutory right of pri- 
vacy. There the court refused to hold as a violation of the right 
the narration in the novel and play “A Bell for Adano” of events 
and acts in the life of a military officer, who had been given a fic- 
titious name in the novel and play. The theory seemed to be that 
the statutory prohibition against the use of a person’s “portrait” 
does not extend to a mere word portrayal even though similar to 


the actual experiences of the plaintiff.’ 


(e) Death. It is quite often stated that the right is a purely 
personal one which dies with the person depicted. However, un- 
der the Utah and Virginia statutes it would appear that the de- 
cedent’s survivors have a right to restrain the use of hts name, 
portrait or picture, within the state, and to obtain damages for 


such use.?? 


THE PROBLEM IN THE TELEVISION FIELD 


1. General. Television is confronted by the problem of oper- 
ating within the limitations on the right of privacy. 


Telecasts will make use of names, likenesses and affairs of 


*Miller v. Madigan Square Garden Corp., 176 Misc. 714, 28 N. Y. Sepp. (2d) 811 
(1941); Harris v. "WG Gossard Co., 194 App. Div. 688, 185 N. Supp. 861 
(1921). 

*For collection of cases pro and con see WARNER, supra, fn. 4 at pp. 1203, 1207. 

271 App. Div. 445, 65 N. Y. Supp. (2d) 814 (1946). 

1Cf,, Levey v. Warner Bros. Pictures, Inc., 57 F. Supp. 40 (S. D. +, 1944) 
(divorced wife of George M. Cohan, sues some 35 years after divorce he yr 
and to enjoin exhibition of “Yankee Doodle Dandy”; recovery denied since there 
was not present “a clear representation of a person [plaintiff] whether by photograph, 
statute, limitation or word painting’). 

2Utah Code Ann. (1943), §103-4-9 (action in heirs or personal representatives) ; 
Va. Code Ann. (1942), §5782 — in surviving consort or, if none, in next of kin; 
the misdemeanor arises only if the person, whose right of privacy has been invaded, 


is a resident, but if read literally of e _—— statute places no such restriction on 
civil liability). Cf., Pavesich v. New England Life Ins. Co., 122 Ga. 190 at 210, 
50 S. E. 68 at 76 (1905); Lunceford v. Wilcox, 88 N. Y. Supp. (2d) 225 (1949). 
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actual persons. “This will occur in telecasts of news, entertain- 
ment and athletic events. Further, producers of live television 
dramatizations and of television films will find occasion to depict 
the lives of actual persons. 


At least two difficulties may be encountered in the television 
field. First, cutting and editing will not ordinarily be available 
for on the spot telecasts. This becomes especially important in 
newscasts. <A television newsreel should enjoy the same immun- 
ity as a motion picture newsreel. However, there is always the 
danger of the television camera including persons whose activities 
have no connection with the public importance of the televised 
event and who may therefore contend that the invasion of their 
right of privacy cannot be justified as a matter of public concern. 
Second, telecasts of entertainment for audiences of a relatively 
limited size by performers not employed by the telecasting com- 
pany or the sponsor may produce claims by the performers that 
the event cannot be properly classified as a matter of general 
interest and that their rights of privacy have been violated. 


An example of the latter situation was presented in a recent 
case brought in the Superior Court for Los Angeles against 
KMTR Radio Corporation.** The plaintiffs, swimmers and divers 
_who performed publicly in aquatic shows, gave a “live” benefit 
performance at the Los Angeles Swim Stadium, for the Mt. Sinai 
Hospital Cancer Fund. They alleged that the defendant radio sta- 
tion took motion pictures and televised this performance which it 
in turn broadcast and distributed, all without the consent or per- 
mission of the plaintiffs. One of the counts of the complaint 
was damages for violation of the right of privacy. In sustaining 
the demurrer (without leave to amend) to this and the other 
counts of the complaint, Judge McKesson wrote in part as fol- 
lows: “ Plaintiffs contracted to perform for what they 
term a ‘live’ audience—persons who were to be present in person 


to see their act. How can they assert that to enable others who 


%Case Numbers 557, 555-7, reported in Los Angeles Daily Journal, July 13, 1949. 
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were distant from the event but saw the performance on a tele- 
vision or motion picture screen constituted an interference with 


plaintiffs’ ‘right to be let alone’ ?” 


“In my opinion a performer or participant in a public, semi- 
public or private show or event where othér persons attend there- 
by waives his right of privacy so far as that performance or event 


is concerned.” 


@ Quite apart from whether Judge McKesson’s ruling reached 
the correct and desirable result, it should be pointed out that the 
question which the court asks somewhat rhetorically in the KMTR 
case does not supply its own answer. Because a person is willing 
to perform for relatively few does not necessarily mean that he 
will have no objection to untold numbers viewing his performance. 
Nor does it mean that he has “waived” in any factual sense his 
right to be let alone as far as those not in attendance are con- 
cerned. The public performance of a Broadway musical is quite 
distinct from a televised performance of the same show. It can 
hardly be expected that the decision in the KMTR case will put 
an end to claims of a similar sort.2* Even if such claims meet a 
similar fate they can still prove vexatious and an item of expense 


to telecasting companies and sponsors. 


2. Conflict of laws problems. Telecasts span more than one 
state. To the extent that these telecasts allegedly violate rights of 
privacy, they may give rise to unsolved choice of law questions.”® 
Not all of the states recognize the right of privacy; its scope is not 
the same in all states which do recognize it; the limitations on it 


vary from state to state. 


*For a contrary result, see Gautier v. Pro-Football, Inc., 99 N. Y. Supp. (2d) 812 
(City Court, 1950). Plaintiff presented an animal act between halves of a_ football 
ame in Washington, D. C. His contract provided that he was not required to per- 
orm for television. Shortly béfore the performance he learned of and protested 
against the telecast. He recovered $500 damages for violation of right of privacy in 
an action brought against broadcasting company, sponsor, advertising agency, and 
the football organization (not served). Cf., also, Redmond v. Columbia Pictures 
Corporation, 277 N. Y. 707, 14 N. E. (2d) 636 (1938). Plaintiff golfer, well known 
as a “trick shot artist,’’ permitted Fox-Movietone News to make a newsreel of 
these shots. Defendant apparently bought print from Fox and used and distributed 
these shots and plaintiff's name in a motion picture. Trial court award of nominal 
damages to plaintiff increased to $1500 on appeal. 

wn 60 Harv. L. Rev, 941 (1947); Comment, 10 La, L. Rev. 329 at 336, 339 
(1950). 
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What law will govern? Shall it be the law of each place where 
the telecast occurs? The law of each state may vary even though 
only one forum is involved for purposes of suit. Shall it be the 
law of the place of the act? If so, where does the act occur which 
invades the right of privacy? Even if it be assumed that the 
place of the act is the place from which the telecast first ema- 
nates, a premium is placed on broadcasting companies and spon- 
sors seeking a favorable jurisdiction in which to act. Shall it be 
the law of the place of “first impact”? This seems to be tfe 


26 It was 


traditional Restatement of Conflict of Laws approach. 
applied in a right of privacy case, Banks v. King Features Syndi- 
cate.** There, in a newspaper publication case, the Federal District 
Court ruled that the governing law would be that of the state 
where the last event occurred necessary to make an actor liable for 
invading the right of privacy. This, said the court, would be in 
“that state where the seal of privacy was first broken.” But where 
is the seal of privacy first broken in the case of a program telecast 


simultaneously in a number of states? 


The suggestion has been made that the law of the state in which 
plaintiff is domiciled should govern,?* and that where the plaintiff 
has substantial connections of a permanent nature with more than 
one state he should be given a choice.*® Whatever the desirable 
conflict of laws rule may be for the right of privacy problem, there 
is at present a lack of certainty on this score which may prove 


hazardous to telecasting company and sponsor. 


PREVENTIVE MEASURES 


1. Telecasting companies and producers of television programs. 


Television producers, telecasting companies, advertising agencies 


*RESTATEMENT, ConFiict oF Laws, §$§377, 378. Note, however, the exception from 
liability in Section 382 if the actor’s conduct was “privileged’’ under the law of the 
place where he acted. 

2730 F. Supp. 352 (S. D. N. Y., 1939); cf., Gautier v. Pro-Football, Inc., supra, 
fn. 24. (Telecast emanated from Washington, D. C., and received in New York; 
court rejected contention that violation of right of privacy took place in Washington, 
» C.) 


%Note, 60 Harv. L. Rev. 941 at 947, 949 (1947); cf., Comment, 10 La. L. Rev. 
339 at 345 (1950). 
*Note, 60 Harv. L. Rev. 941 at 949 (1947). 
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and sponsors may have a common interest in the employment of 
preventive measures in order to avoid liability for invasions of the 
right of privacy. However, where the programs are commer- 
cially sponsored, and produced by persons or companies not in 
the employ of the telecasting station, network or sponsor, the risk 
of loss for invasions will usually be shifted by contractual provi- 
sion to the producer. 


2. Insurance; consent; writers’ warranties. In such a situation 
one or more preventive measures may be available to the pro- 
ducer. The producer may obtain insurance which will furnish 
indemnification against loss resulting from invasions of the right 
of privacy.*° However, insurance coverage does not provide a com- 
plete solution. Where the proposed activity of the producer in- 
volves too probable an invasion, the insurer may refuse to issue 
the policy. Nor is it likely that the policy will compensate the 
producer for the potential loss should the telecasts be enjoined by 
the person whose right of privacy has been invaded. 


The producer should also seek to obtain the consent of the 
person whose right of privacy may be affected. This consent 
should be founded upon legally sufficient consideration. Other- 
wise, it may be held a gratuitous license, revocable at any time.*! 
The producer should insist on written consent. Oral consent may 
not satisfy the sponsor or telecasting company. Nor is it likely 
to be as satisfactory from a standpoint of proof should the ques- 


tion of consent become an issue in litigation. 


Even if the person whose right of privacy may be affected is 
willing to consent to the invasion, problems may arise in obtaining 


it. Consider several situations: 


(a) A television program based on the life of a liv- 
ing person. Here the producer should make certain that 


*At least two companies issue such policies: Lloyds and Massachusetts Bonding 
and Insurance Company. 

"Such was the holding of Garden v. Parfumerie Riguad, Inc., 151 Misc. 692 
a7t. X. ¥. Soop. 187 (1933), where Mary Garden’s gratuitous consent to the use o 
her name and likeness in connection with a perfume was held revocable by her after 
the use had been going on for over twenty years without objection. 
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consent is obtained from all of the persons whose rights 
of privacy may be affected by the program; for example, 
the friends and family of the person whose life is to be 
depicted. The consent should extend to re-telecasting 
and other exploitation of the program. Further, the 
consent should be sufficiently broad to enable the producer 
to fictionize the person’s life. 


(b) An old motion picture released again for trans- 
mission by means of television. Consent of the members 
of the cast should be obtained in order to forestall a 
claim, whether valid or not, that the new release vio- 
lates their rights of privacy. The chief difficulty may be 
the discovery of the cast’s present whereabouts. 


(c) Spectators at a football game or at an audience 
participation telecast. Here the consent might be ob- 
tained by a proper inscription on the admission ticket.*? 
Of course, in those states where the right of privacy is 
statutory, this would not constitute literal compliance 
with the statutory requirement that the consent ‘be a 
writing signed by the prospective claimant. However, 
in all likelihood the telecast of the football game might 
be likened to a newsreel of an event of public importance. 
As for studio telecasts, the written consent might be ob- 
tained by requiring a form, containing the necessary con- 
sent, to be completed and signed when making the request 
for admission tickets. 


Of course, the producer should also require his writers to war- 
rant that their literary material does not violate the right of 
privacy. 

3. Calculated risks. For some television programs insurance 
will not be available. In other instances, the coverage may not 
be complete. Likewise consent may not always be readily forth- 
coming or the price for consent may be too high. In all of these 
situations, the television producer will have to decide whether it 
is worth-while to take the risks attendant on a claim that a right 
of privacy has been invaded. Economic and legal factors will 
enter into this determination. A program which seems destined 


But by analogy to the contracts cases, to be absolutely safe attention should be 
ealled to the provisions on the ticket relating to the consent to the use of name and 
likeness. Cf., Restatement, Contracts, §70 
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to produce huge profits will call for a different decision than a 
more speculative venture. A telecast of an event of public im- 
portance or about the life of a deceased criminal will be less of 
a risk to run than a telecast, made for the purpose of advertising 
automobiles, in which there is depicted, without his consent or 
knowledge, a person driving an automobile.** 


Where for one reason or another, the advertising agency, spon- 
sor, network or telecasting station cannot shift the risk of loss to 
the television producer, then they, too, will have to make a de- 
termination of the preventive measures to be taken and the_risks 
to be run. 


4. Television performers; general public. What preventive 
measures are available for persons who do not want the television 
camera to invade their right of privacy? 


For the entertainer giving a performance in a field other than 
television, Judge McKesson’s ruling in the KMTR case teaches 
that if he wants compensation for the televising of his performance 
he should contract for such compensation when he enters into the 
agreement for the original performance.** If he wants to prohibit 
televising, this, too, should be made a matter of contract. 


For the general public, the obvious preventive measure of avoid- 
ing the television camera may mean foregoing attendance at public 
or other events. However, there will be cases where members 
of the general public can insist on the receipt of adequate com- 
pensation for the use of their names, likenesses, or personal 
histories. 


LEGAL ETHICS 
(Continued from page 370) 

lished personal relations with certain of the present or , former 
students or personnel of the school and his contact with them has 
been such as to reasonably indicate that they would be personally 
interested in knowing his whereabouts, present activities, and 
plans, it would appear proper to send to such persons a short 
dignified announcement of his disassociation with the school and 
the opening of his office. This exception, however, would not per- 





For further examples of what might be “safe” risks and an analysis of the 
policy considerations involved in determining whether liability should be imposed for 
invasion of the right of privacy, see WARNER, supra, fn. 4 at pp. 12-10-6; cf., Fein- 
berg, supra, fn. 4 at 717, 720. 

Cf, Gautier v. Pro-Football, Inc., supra, fn. 24. 
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mit the indiscriminate distribution of such announcements to any- 
one now or formerly connected with the school, since this would 
be in violation of Canon 27. 


(2) Is it proper to permit a newspaper to insert a news item 
without charge, giving the name of the lawyer, his past experi- 
ence, the opening of his new office, and his business address? 


It is the opinion of the Committee that the answer to this 
question is in the affirmative, as long as the article is factual 
rather than laudatory and is not instigated by the lawyer. Canon 27. 


This Opinion is advisory only. 


OPINION NO. 179 
(May 10, 1951) 

ADVERTISING AND SOLICITATION—PROFESSIONAL 
CARDS. The customary use of simple professional cards is per- 
missible but a card is not simple, and its use is improper, if it 
includes a statement of specialization in or restriction of practice 
to particular types of legal work. 


An attorney has submitted the following question respecting 
professional cards: 


“Ts it ethical to put on a calling card the words Damage 
Actions only, or specializing in Diverce Actions exclu- 
sively or similar statements of practice?” 


Members of the Bar are forbidden to solicit professional em- 
ployment by advertisement or otherwise. Rule 2 of the Rules of 
Professional Conduct of the State Bar; Librarian v. The State 
Bar, 21 Cal. (2d) 862, 136 Pac. (2d) 321. The applicable canon 
of American Bar Association Canons of Professional Ethics is 27, 
the material portion of which reads: 


“It is unprofessional to solicit professional employ- 
ment by circulars, advertisements, through touters or by 
personal communications or interviews not warranted by 
personal relations. Indirect advertisements for profes- 
sional employment, such as furnishing or inspiring news- 
paper comments, or procuring his phetograph to be pub- 
lished in connection with causes in which the lawyer has 
been or is engaged or concerning the manner of their 
conduct, the magnitude of the interest involved, the im- 
portance of the lawyer’s position and all other like self- 
laudation, offend the traditions and lower the tone of our 
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profession and are reprehensible; but the customary use 
of simple professional cards is not improper.” 

As noted in our Opinion 150, the rule against direct or indirect 
solicitation of professional employment is subject to but three 
exceptions : 

First: The customary use of a simple professional 
card is permissible, but not the publication thereof in 


newspapers or other media. (Rule 2 and Canon 27, 
supra. ) 


Second: An attorney engaged in a specialized legal 
service directly and only to other lawyers may insert a 
dignified notice of that fact in legal periodicals where it 
will afford information to lawyers desiring to obtain such 
service. (Canon 46.) 


Third: Cards announcing the opening or removal of 
law offices, the formation of partnerships, changes in 
firm personnel and the like, including, if desired, the line 
or lines of practice specialized in, may be circulated in 
the usual and customary manner by mail or personal 
delivery but may not be published in newspapers or other 
periodicals; repetition of such circulation is not per- 
missible except when further changes of offices or per- 
sonnel occur. (Rule 2, supra.) 

To fit the first exception, a professional card must be simple 
and its use customary. We think a card is not simple if it does 
more than set forth the lawyer’s name, his professional status, 
his firm affiliation, if any, his address and his telephone number. 
It is also our view that any statement of specialization in or 
restriction of practice to particular types of legal work necessarily 
infers unusual ability or experience in the types of work specified. 
Unusual ability or experience in a line or lines of practice may be 
so inferred with propriety exclusively in a notice to other lawyers 
or in an announcement card conforming with the second or third 
exceptions to the rule against advertising. (See Opinion 175 of 
American Bar Association Committee on Professional Ethics and 
Grievances.) We conclude that the submitted question must be 


answered in the negative. 


This opinion, like all opinions of this Committee, is advisory 
only. (By-Laws, Art. VIII, Sec. 3.) 
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BROTHERS-IN-LAW 
(Continued from page 371) 


“There have been complaints in recent years concerning the 
reluctance of some clients who employ lawyers generally 
throughout the state to pay appropriate fees. There is a be- 
lief that lawyers are being systematically victimized by clients 
who are obliged to seek legal services frequently. Fees are 
radically reduced by the trick of playing one lawyer or law 
firm against another. We believed that the question of es- 
tablishing some standards is an important question for the 
Association, and have; therefore, appointed a Committee on 
Fees and Survey of the Bar to make recommendations on this 
subject, and to assist in the nation-wide survey of the Ameri- 
can Bar Association.”—From a report by Richard P. Tinkham, 
President of the Indiana State Bar Association. 

i oe 


The Supreme Court of Rhode Island has unanimously re- 
jected the suggestion of the Rhode Island Bar Association 
that new federal-style rules of civil procedure be adopted for 
the courts of that state. At the same time the Presiding 
Justice stated that “the court was open to any suggestions 
that the bar might make for the simplification of practice and 


procedure.” 


* * * 


Twenty-six members of the Bar Association of the District 
of Columbia who have been admitted to practice in the Dis- 
trict for fifty years or more were honored at a recent meeting 
of the Association. Fifteen of them were present in person 
to receive this recognition, including the oldest of the group, 
Leon Tobriner, who was admitted in 1877. 


"eee 


A number of bar associations throughout the country are 
endeavoring to let the public know that joint tenancy is not a 
rose without thorns. The Colorado Bar Association is the 
latest one to take up this project. Its Committee on Public 
Relations has prepared an information leaflet entitled “Joint 
Tenancy—Is It Wise For Me?” Mass distribution is being 
effected through banks, building and loan associations, local 
bar groups, and other channels. 





